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Page 4PART I â€“ STATEMENT OF FACTSA. INTRODUCTION1. This case is about the scope of Canadiansâ€™ legal privacy protection when a commercialorganization with a foreign business address reaches into Canada to collect personalinformation about Canadians and discloses that information to other Canadians.   2. The subject of this application arises out of a decision of the Privacy Commissioner ofCanada (â€œthe Commissionerâ€�) dated November 18, 2005 (â€œthe Decisionâ€�) not toinvestigate the Applicantâ€™s complaint. In the Decision, the Commissioner declined toinvestigate the practices of an American company who collects and sells personalinformation about Canadians, contrary to Canadian privacy law. In the Decision, theCommissioner found that she lacked jurisdiction to investigate the American companyand lacked the ability to compel an American organization to produce the evidencenecessary to conduct an investigation.3. While imposing Canadian laws beyond Canadaâ€™s borders presents its own set ofchallenges, to say that Canadians can only rely on the protection of their personalinformation when the company collecting and selling their information is wholly based inCanada or volunteers to submit to the Commissionerâ€™s investigation, means thatCanadians, in an ever-increasingly networked world, can expect their privacy rights to beeroded continually. 4. This Application raises two primary issues. The first is whether the Commission  http://www.nuokui.com/pdf/yPgHOdypfvnI.html  ercorrectly determined that she did not have jurisdiction to investigate the complaint.  Thesecond is whether the Commissioner correctly interpreted her own investigative powersin determining that she could not investigate the complaint. 
Page 5B. PRIVATE SECTOR PRIVACY PROTECTION IN CANADA5. The Personal Information Protection and Electronic Documents Act (â€œPIPEDAâ€�) isCanadaâ€™s federal privacy protection regime. PIPEDA applies to private businesses thatcollect, use or disclose personal information in the course of commercial activities. 
Personal Information Protection and Electronic Documents Act, S.C. 2000, c. 5, s. 4
6. The Commissioner is the mechanism by which Canadians enforce their privacy rightsunder PIPEDA. Individuals whose privacy rights are violated can lodge a complaintagainst an organization with the Commissioner who must investigate the complaint andissue a finding. In her finding, the Commissioner may recommend that the organizationchange its practices, however, such a finding is not legally binding on the organization.Nor does the Commissioner have the power to award compensation for the damages anindividual may have suffered as a result of the privacy violation. 
Personal Information Protection and Electronic Documents Act, S.C. 2000, c. 5, ss. 11-13
7. PIPEDA looks to the Federal Court, not the Commissioner, to provide a mechanism forthe enforcement of Canadiansâ€™ privacy rights. A complainant may take theCommissionerâ€™s findings to the Federal Court in order to obtain a binding order for theorganization to correct its practices and/or an award of damages. If the Commissionerdeclines to investigate the organization or refuses to issue a finding, a complainant isstripped of her rights to sue in Federal Court under PIPEDA, and ultimately left with noway to enforce her privacy rights under the Act. 
Personal Information Protection and Electronic Docume  http://www.nuokui.com/pdf/yPgHOdypfvnI.html  nts Act, S.C. 2000, c. 5, s. 14 and 16
C. THE PARTIES8. The Applicant, Philippa Lawson, is the Executive Director of the Canadian InternetPolicy and Public Interest Clinic (â€œCIPPICâ€�). CIPPIC is a non-profit legal clinic thatprovides legal advice, education and representation to underrepresented groups andindividuals on matters relating to the intersection of law and technology.
Affidavit of Philippa Lawson, sworn January 18, 2006, paras. 1-2, Exhibit F
Page 69. The Respondent, Abika.com., is an American company that provides investigative/searchservices on individuals. Abika.com provides a variety of search services on individualsincluding background checks, psychological profiles, email traces, unlisted and cellphone number searches, IP tracking and license plate searches. Abika.com advertises onits website that it offers search services about Canadians.
Affidavit of Philippa Lawson, sworn January 18, 2006, para. 9, Exhibit F
D. FACTUAL CHRONOLOGY10. In the winter of 2004, Ms. Lawson hired a research assistant to research the practices ofonline investigative businesses. The research assistant located such a company doingbusiness on the Internet under the name of Abika.com. 
Affidavit of Philippa Lawson, sworn January 18, 2006, para. 4
11. Abika.com states on its website that it is a division of AccuSearch Inc., a Wyomingcorporation with its principal place of business in Cheyenne, Wyoming, U.S.A.
Affidavit of Philippa Lawson, sworn January 18, 2006, para.7, Exhibit A
12. Ms. Lawson visited Abika.com in January 2004. To her surprise, she discovered thatAbika.com offers a variety of search services about Canadians. For example, Abika.comadvertises on its website that it offers a â€œCanada Background Checkâ€� which is describedas a report about a Canadian that includes any aliases used by the person, the personâ€™saddresses and phone numbers, their criminal rec  http://www.nuokui.com/pdf/yPgHOdypfvnI.html  ords and a psychological profile of theindividual. All of this is done on a â€œconfidential basisâ€�, without the consent of theindividual who is the subject of the search. 
Affidavit of Philippa Lawson, sworn January 18, 2006, paras. 11& 13, Exhibits H & I
13. On January 19, 2004, Ms. Lawson tested Abika.com to see whether she, a Canadian,could order a search from Canada about a Canadian. She did so by ordering a backgroundcheck and psychological profile about herself. She requested that Abika.com send thesearch results to her Canadian work e-mail address and paid Abika.com $119 US for theservice using her VISA card.  
Page 7Affidavit of Philippa Lawson, sworn January 18, 2006, paras. 13-16
14. On February 6, 2004, Abika.com sent Ms. Lawson the search results to her Canadianwork email address. Ms. Lawson received a criminal background check andpsychological profile about herself from Abika.com.
Affidavit of Philippa Lawson, sworn January 18, 2006, para. 17, Exhibit N
15. Convinced that Abika.com was operating in violation of PIPEDA, on June 9, 2004, Ms.Lawson filed a complaint with the Office of the Privacy Commissioner of Canada (theâ€œOPCCâ€�) against Abika.com, pursuant to section 11 of PIPEDA.
Affidavit of Philippa Lawson, sworn January 18, 2006, para. 18
16. On November 30, 2004, the OPCC informed Ms. Lawson that it could not investigate hercomplaint because Abika.com â€œdoes not have a physical presence in Canadaâ€� andbecause PIPEDA â€œdoes not extend to investigating organizations located only in theUnited Statesâ€�. Ms. Lawson responded to this with a letter to the Commissionerexpressing her disagreement with the November 30
th
letter. 
Affidavit of Philippa Lawson, sworn January 18, 2006, paras. 19 & 21
17. On December 20, 2004, at the request of the OPCC, Ms. Lawson re-filed her complaintagainst Abika.com, with some minor revisions (â€œthe Compl  http://www.nuokui.com/pdf/yPgHOdypfvnI.html  aintâ€�).
Affidavit of Philippa Lawson, sworn January 18, 2006, para. 22
18. On March 11, 2005, the OPCCâ€™s Senior Privacy Investigator, Kasia Krzymien, calledMs. Lawson to discuss the status of the Complaint. Ms. Krzymien told Ms. Lawson thatno one in her office would agree to have a search done on them to test Abika.comâ€™ssearch services. She told Ms. Lawson that if CIPPIC found volunteer search subjects, theOPCC would pay for such searches. 
Affidavit of Philippa Lawson, sworn January 18, 2006, para. 24
19. The following day, Ms. Lawson sent a letter to Ms. Krzymien as a follow up to theirMarch 11 phone conversation. In her letter Ms. Lawson volunteered herself as a search 
Page 8subject for the OPCCâ€™s investigation. Ms. Lawson also offered to find other volunteersand suggested other ways in which the OPCC could investigate Abika.com, including bylooking at the information available on the website itself, by ordering searches fromAbika.com using fictional persons, by looking into Canadian sources likely to be used toprovide Canadian search results, and by contacting a former Abika.com employee withwhom Ms. Lawson was in touch.
Affidavit of Philippa Lawson, sworn January 18, 2006, para. 25
20. On November 18, 2005, the OPCC informed Ms. Lawson that â€œwe cannot proceed withyour complaint as we lack jurisdiction to compel U.S. organizations to produce evidencenecessary for us to conduct the investigation.â€� 
Affidavit of Philippa Lawson, sworn January 18, 2006, para. 27, Exhibit V
PART II â€“ POINTS IN ISSUE21. The points in issue in this Application are the following.  A. JURISDICTION(1) Did the Commissioner apply the correct test for determining the Commissionerâ€™sjurisdiction over the Complaint?  (2) If the Commissioner did identify the appropriate test, did she apply that testcorrectly?(3) Did the Commissioner err in her factual findings with respect to r  http://www.nuokui.com/pdf/yPgHOdypfvnI.html  eal andsubstantial connections between Canada and the Complaint?B. POWERS OF INVESTIGATION(1) In reaching her conclusion to decline to investigate the Complaint, did theCommissioner correctly interpret her powers under the Personal InformationProtection and Electronic Documents Act? (2) Did the Commissioner improperly refuse to exercise her jurisdiction to investigatethe Complaint? 
Page 9PART III â€“ SUBMISSIONSA.  JURISDICTION(1) Did the Commissioner apply the correct test for determining the Commissionerâ€™sjurisdiction over the Complaint?  (a) Standard of review22. The standard of review for the question of whether the Commissioner erred in law in heridentification of the appropriate test for determining the Commissionerâ€™s jurisdiction overthe Complaint is correctness.23. This Court has confirmed that questions dealing with the scope of the PrivacyCommissionerâ€™s jurisdiction are reviewed on a standard of correctness. 
Murdoch v. Canada (Royal Mounted Police), 2005 FC 420 at para. 14., [2005] F.C.J. No. 522 (QL)
24. The identification of the correct test for establishing the Commissionerâ€™s jurisdiction is aquestion of law. This Court has also noted that an issue of pure law points to review onthe correctness standard.
Blood Tribe (Department of Health) v. Canada (Privacy Commissioner), 2005 FC 328 at para. 22,[2005] F.C.J. No. 406 (QL) 
25. In addition, this Court has held that the appropriate standard of review for decisions ofthe Information Commissioner to proceed with an investigation pursuant to subsection30(1) of the Access to Information Act (â€œATIAâ€�) is a question of jurisdiction that must bereviewed on a standard of correctness. 
Rowat v. Canada (Information Commissioner), [2000] F.C.J. No. 832 (QL) (F.C.T.D.) at para. 13Canada (Attorney General) v. Canada (Information Commissioner), [2002] F.C.J. No. 177 (QL)(F.C.T.D.) at para. 17
26. While the ca  http://www.nuokui.com/pdf/yPgHOdypfvnI.html  se law to that effect was decided under the ATIA, its similarity to the schemeof PIPEDA suggests that a standard of review of correctness would also apply to adecision of the Privacy Commissioner to proceed with an investigation.  
Page 10Blais, Marie-Hï¿½lï¿½ne et al., Standards of Review of Federal Administrative Tribunals, (Markham,Ontario: LexisNexis Butterworths, 2005) at pp. 275-276.
(b) Jurisdiction under PIPEDA27. Subsections 4(1) and 4(2) of PIPEDA provide as follows:
4.(1)This Part applies to every organization in respect of personal information that(a) the organization collects, uses or discloses in the course of commercialactivities; or(b) is about an employee of the organization and that the organization collects,uses or discloses in connection with the operation of a federal work, undertakingor business.(2) This Part does not apply to(a) any government institution to which the Privacy Act applies;(b) any individual in respect of personal information that the individual collects,uses or discloses for personal or domestic purposes and does not collect, use ordisclose for any other purpose; or(c) any organization in respect of personal information that the organizationcollects, uses or discloses for journalistic, artistic or literary purposes and doesnot collect, use or disclose for any other purpose. 4. (1) La prï¿½sente partie sâ€™applique ï¿½ toute organisation ï¿½ lâ€™ï¿½gard des renseignementspersonnels :a) soit quâ€™elle recueille, utilise ou communique dans le cadre dâ€™activitï¿½scommerciales;b) soit qui concernent un de ses employï¿½s et quâ€™elle recueille, utilise oucommunique dans le cadre dâ€™une entreprise fï¿½dï¿½rale.2) La prï¿½sente partie ne sâ€™applique pas :a) aux institutions fï¿½dï¿½rales auxquelles sâ€™applique la Loi sur la protection desrenseignements personnels;b) ï¿½ un individu ï¿½ lâ€™ï¿½gard des renseignements personnels quâ€™il recueille, utiliseou communique ï¿½ des fins personnell  http://www.nuokui.com/pdf/yPgHOdypfvnI.html  es ou domestiques et ï¿½ aucune autre fin;c) ï¿½ une organisation ï¿½ lâ€™ï¿½gard des renseignements personnels quâ€™elle recueille,utilise ou communique ï¿½ des fins journalistiques, artistiques ou littï¿½raires et ï¿½aucune autre fin.
Personal Information Protection and Electronic Documents Act, S.C. 2000, c. 5, s. 4
28. PIPEDA does not otherwise explicitly address jurisdictional issues.(c) The real and substantial connection test29. In the absence of any statutory or regulatory provisions that govern the issue of theCommissionerâ€™s jurisdiction, the issue must be addressed by referring to the relevant caselaw.  
Page 1130. While Canadian courts have traditionally held the principle of territorial sovereignty to bean unshakeable tenet of international law, over the past few decades, the courts havechanged their approach towards recognition of awards obtained in foreign litigation and,correspondingly, the reach of Canadian law towards foreign parties. 31. The shift in approach became apparent when the Supreme Court of Canada adopted theprinciples of international comity in Morguard Investments Ltd. v. De Savoye(â€œMorguardâ€�). In Morguard, the Court developed a new approach to settling the issue ofinter-provincial jurisdiction disputes and the enforcement of inter-provincial judgments.The Court held that â€œthe approach of permitting suit where there is a real and substantialconnection with the action provides a reasonable balance between the rights of thepartiesâ€�.   
Morguard Investments Ltd. v. De Savoye, [1990] 3 S.C.R. 1077, at para. 51
32. The Supreme Court recognized that the changes brought about by modern internationalcommerce called for an adjustment to the traditional approach towards the jurisdiction ofextra-provincial courts. The Court based its approach on the principles of â€œorder andfairnessâ€� suggesting that comity, defined as â€œthe deference and respect due by other statesto t  http://www.nuokui.com/pdf/yPgHOdypfvnI.html  he actions of a state legitimately taken within its territoryâ€�, needed to be adjusted andmodernized â€œin the light of a changing world order.â€� 
Morguard Investments Ltd. v. De Savoye, supra at paras. 29 - 33
33. In the more recent case of Beals v. Saldanha (â€œBealsâ€�), the Supreme Court extended theapproach set out in Morguard to disputes concerning international jurisdiction. Inadopting the real and substantial connection test to determine jurisdiction in foreign courtproceedings, the Court reasoned that:
Modern ideas of order and fairness require that a court must have reasonablegrounds for assuming jurisdiction where the participants to the litigation areconnected to multiple jurisdictions.
Beals v. Saldanha, [2003] 3 S.C.R. 416, at para. 22 
Page 1234. As a result of Beals, it is now settled in law that the jurisdiction of a foreign court isproperly exercised if there is a real and substantial connection with either the defendantor the subject matter of the action. Further, the Court emphasized the real and substantialconnection test as the primary mechanism to determine jurisdiction:
A real and substantial connection is the overriding factor in the determination ofjurisdiction. The presence of more of the traditional indicia of jurisdiction(attornment, agreement to submit, residence and presence in the foreignjurisdiction) will serve to bolster the real and substantial connection to the actionor parties. 
Beals v. Saldanha, supra at para. 37
35. A similar approach was taken by the Ontario Court of Appeal in Muscutt v. Courcelles(â€œMuscuttâ€�) where the Court found the same real and substantial connection test used fordetermining proper exercise of jurisdiction from the perspective of recognition andenforcement applies to the assumption of jurisdiction against an out-of-provincedefendant. 
Muscutt v. Courcelles (2002), 213 D.L.R. 4th 577 (Ont. C.A.), at   http://www.nuokui.com/pdf/yPgHOdypfvnI.html  para. 38
36. The real and substantial connection test is also appropriate for determining jurisdiction inInternet-related matters. In Society of Composers, Authors and Music Publishers ofCanada v. Canadian Assn. of Internet Providers (â€œSOCANâ€�), the Supreme Courtconcluded that the â€œreal and substantial connectionâ€� test is the correct test to determinejurisdiction in online copyright cases. In its decision, the Court held that the applicationof the Copyright Act to a foreign entity depends on whether there is a real and substantialconnection between the Internet transmission and Canada. 
Society of Composers, Authors and Music Publishers of Canada v. Canadian Assn. of InternetProviders, [2004] 2 S.C.R. 427
37. The Court noted in SOCAN that Canada has always had a significant interest in the flowof information in and out of the country:
Canada clearly has a significant interest in the flow of information in and out ofthe country. Canada regulates the reception of broadcasting signals in Canadawherever originated; see Bell ExpressVu Limited Partnership v. Rex, [2002] 2S.C.R. 559, 2002 SCC 42. Our courts and tribunals regularly take jurisdiction in 
Page 13matters of civil liability arising out of foreign transmissions which are receivedand [page457] have their impact here; see WIC Premium Television Ltd. v.General Instrument Corp. (2000), 8 C.P.R. (4th) 1 (Alta. C.A.); Re World StockExchange (2000), 9 A.S.C.S. 658.
Society of Composers, Authors and Music Publishers of Canada v. Canadian Assn. of InternetProviders, supra at para. 62
38. The application of the real and substantial connection test reflects the â€œunderlying realityof the territorial limits of law under the international legal order and respect for thelegitimate actions of other states inherent in the principle of international comityâ€�. Assuch, using the real and substantial connection test to support th  http://www.nuokui.com/pdf/yPgHOdypfvnI.html  e application of theCopyright Act to international Internet transmissions accords well with internationalcomity and the objectives of order and fairness. 
Society of Composers, Authors and Music Publishers of Canada v. Canadian Assn. of InternetProviders supra, at para. 60
39. The Supreme Court has also found that the real and substantial connection test applies inthe assessment of jurisdiction of a federal tribunal.  
Canada (Human Rights Commission) v. Canadian Liberty Net, [1998] 1 S.C.R. 626, at para. 52,approved in Society of Composers, Authors and Music Publishers of Canada v. Canadian Assn. ofInternet Providers supra, at para. 59, confirming the Canadian Human Rights Commissionâ€™s(CHRC) finding of jurisdiction.Society of Composers, Authors and Music Publishers of Canada v. Canadian Assn. of InternetProviders supra, at para. 59 approving the CHRCâ€™s finding of jurisdiction in Citron v. Zundel(2002), 41 C.H.R.R. D/274.
40. The Applicant submits that the real and substantial connection test is the appropriate testto determine the Commissionerâ€™s jurisdiction to investigate the Complaint.(d) Test of â€œextraterritorial effectâ€�41. In this case, the Commissioner appears to have declined to investigate the practices ofAbika.com based on a test of â€œextraterritorial effectâ€�. In the Decision, the Commissionerstates:
There is nothing explicit in PIPEDA to suggest that it was meant to apply outsideof Canada or that the powers of the Commissioner would extend beyondCanadaâ€™s borders. According to the leading case law, where the language of astatute can be construed so as not to have extraterritorial effect, then that 
Page 14construction must be adopted. It seems clear that this Act should not be construedto have extraterritorial effectâ€¦I must conclude that PIPEDA has no directapplication outside of Canada.
Affidavit of Philippa Lawson, sworn January 18, 2006, Exhibit â€œV  http://www.nuokui.com/pdf/yPgHOdypfvnI.html  â€�, page 4, para. 1
42. In SOCAN, the Supreme Court recognized that, absent clear words to the contrary, courtsshould presume that Parliament does not intend legislation to have extraterritorial effect.
Society of Composers, Authors and Music Publishers of Canada v. Canadian Assn. of InternetProviders, supra at para. 55
43. However, the Court pointed to the real and substantial connection test to determine whenassuming jurisdiction might be appropriate, regardless of whether the legislation wasintended to have extraterritorial effect. In determining the scope of the application ofCanadaâ€™s Copyright Act, the Court made it clear that the applicability of the CopyrightAct to communications that have international participants depended not on whether theCopyright Act was intended to have an â€œextraterritorial effectâ€�, but rather on whetherthere was a sufficient connection between Canada and the communication in question forCanada to apply its law.
Society of Composers, Authors and Music Publishers of Canada v. Canadian Assn. of InternetProviders, supra at para. 57
44. The Applicant submits that, rather than conducting an analysis of whether PIPEDA hasextraterritorial effect, the Commissioner ought to have looked at whether there existedsufficient connections between Canada and the Complaint to bring the Complaint into herjurisdiction. In failing to do so, the Commissioner erred in law in identifying andapplying the wrong test for identifying jurisdiction under PIPEDA.(2) If the Commissioner did identify the correct test, did she apply that test correctly?(a) Standard of review45. If, despite the Decisionâ€™s wording, the Commissioner in fact applied the real andsubstantial connection test to identify the reach of her jurisdiction under PIPEDA, theApplicant submits that the Commissioner erred in her application of that test. The 
Page 15Applicant further submits that this q  http://www.nuokui.com/pdf/yPgHOdypfvnI.html  uestion is one of mixed fact and law that goes tojurisdiction and, as such, this Court should review it on a standard of correctness. 46. This standard is appropriate in light of the following:(1) The presence of a statutory right of appeal or privative clause usually indicates agreater degree of deference. PIPEDA has neither a statutory right of appeal nor aprivative clause. 
Dr. Q v. College of Physicians and Surgeons of British Columbia, [2003] 1 S.C.R. 226, at para. 27
(2) Greater deference is called for where the decision-making body is more expert thanthe courts and where the question under consideration is one that falls within the scope ofthis greater expertise. The question of whether the Commissioner correctly applied thereal and substantial connection test is not an issue that falls within the scope of theCommissionerâ€™s expertise. The Court is as a much of an expert as the Commissioner, ifnot more so, on the determination of this issue. 
Dr. Q v. College of Physicians and Surgeons of British Columbia, supra at para. 27
(3) The main purpose of PIPEDA is the protection of individual privacy. Whether or nota complaint under PIPEDA must be investigated is a question of law, not of policy, andinvokes the statutory right of a complainant to have his or her privacy rights protected. Inaddition, PIPEDA essentially seeks to resolve disputes or determine rights betweenparties. All of these factors call for less deference.
Dr. Q v. College of Physicians and Surgeons of British Columbia, supra at paras. 30-32
(4) A question of mixed fact and law that is more law-intensive than fact-intensive callsfor less deference. Here the question is clearly more law-intensive.
Dr. Q v. College of Physicians and Surgeons of British Columbia, supra at para. 34 
Page 1647. Further, determination of this question will ultimately have precedential value andgeneral application.  http://www.nuokui.com/pdf/yPgHOdypfvnI.html   This too points to a review on the correctness standard. 
Baker Petrolite Corp. v. Canwell Enviro-Industries Ltd., [2003] 1 F.C. 49, at para. 50, 2002 FCA158
(b) Incorrect application of the real and substantial connection test 48. The Applicant submits that, if the Commissioner did apply the real and substantialconnection test, she did not apply the test correctly.49. In the Decision, the Commissioner makes only one reference indicating that she mayhave applied the real and substantial connection test when she states:
â€¦We noted that an Abika.ca existed and enquired with respect to its registrationinformation, on the understanding that a â€œ.caâ€� registration could not be grantedwithout a Canadian presence. We learned that the registrant of the â€œ.caâ€� may be aCanadian citizen, but is still residing and working in the United States. In otherwords, despite the existence of a â€œ.caâ€� registration, there are still insufficientconnecting factors to indicate a real and important link between Canada andAbikaâ€™s operations in the U.S. As such, we cannot bring Abika within Canadianjurisdiction and deem them subject to PIPEDA.
Affidavit of Philippa Lawson, sworn January 18, 2006, Exhibit V, page 3, para. 3 
50. The Commissioner fails to identify other connecting factors such as the collection ofpersonal information from Canadian sources and the sale of personal information toCanadians, and appears to have considered the presence of the Abika.ca website as theonly connecting factor to Canada. However, the Supreme Court in the cases of SOCANand Beals, and the Ontario Court of Appeal in Muscutt, have set out numerous factors tobe considered in determining real and substantial connections, many of which werefactors in the present facts.51. In an Internet context, the Court identified the following connecting factors forconsideration: the situs (i.e. location) of the content provider, the host se  http://www.nuokui.com/pdf/yPgHOdypfvnI.html  rver, theintermediaries and the end user. 
Society of Composers, Authors and Music Publishers of Canada v. Canadian Assn. of InternetProviders, supra at para. 61 
Page 1752. In Beals, the Court held an individual may be brought within a foreign jurisdictionâ€™s lawwhere he or she has participated in something of significance or was actively involved inthat foreign jurisdiction. A real and substantial connection might be found where anindividual has taken steps to bring themselves into the foreign jurisdiction. In Beals, areal and substantial connection was established when the appellants entered into aproperty transaction in Florida. 
Beals v. Saldanha, supra at paras. 32 and 37
53. In Muscutt, the court identified eight relevant factors when considering the thresholdissue of jurisdiction: (1) The connection between the forum and the plaintiffâ€™s claim; (2)The connection between the forum and the defendant; (3) The unfairness to the defendantin assuming jurisdiction; (4) The unfairness to the plaintiff in not assuming jurisdiction;(5) the involvement of other parties to the suit; (6) The courtâ€™s willingness to recognizeand enforce an extra-provincial judgment rendered on the same jurisdictional basis; (7)Whether the case is inter-provincial or international in nature; and (8) Comity and thestandards of jurisdiction, recognition and enforcement prevailing elsewhere.
Muscutt v. Courcelles, supra at paras. 77-110
54. The Commissioner did not apply the real and substantial connection test correctlybecause the Commissioner failed to identify and consider other relevant factors inaddition to the presence of an Abika.ca website. In particular, the Commissioner did notconsider the following connecting factors: â€¢ Abika.com openly advertises on its website that it targets Canadians by collecting,using, and disclosing personal information about Canadians without their consent;  http://www.nuokui.com/pdf/yPgHOdypfvnI.html  parAffidavit of Philippa Lawson, sworn January 18, 2006, paras. 11-12, Exhibits H- I
â€¢ Abika.com contracted with a Canadian (the Applicant) to provide search servicesabout a Canadian (again, the Applicant);
Affidavit of Philippa Lawson, sworn January 18, 2006, paras. 13-16, Exhibits J- L
Page 18â€¢ Abika.com delivered the search report to the Applicant in Canada;
Affidavit of Philippa Lawson, sworn January 18, 2006, para. 17, Exhibit N
â€¢ Abika.com engaged in a cross-border monetary transaction, originating in Canada,with the Applicant for the provision of the search services;
Affidavit of Philippa Lawson, sworn January 18, 2006, paras. 14-15, Exhibits K- L
â€¢ At the time of the Complaint, Abika.com had taken further steps to target Canadiansby setting up the Abika.ca website in Canada; 
Affidavit of Philippa Lawson, sworn January 18, 2006, para. 7, Exhibits D & V
â€¢ Damage ensuing from Abika.comâ€™s activities, i.e., the breach of the Applicantâ€™sprivacy rights, occurred in Canada, where Abika.com both obtained the search resultsand delivered the search results to the Applicant; and
Affidavit of Philippa Lawson, sworn January 18, 2006, para. 17, Exhibit N
â€¢ Abika.com regularly collects information about Canadians from Canadian sources tocomplete the search requests on Canadian citizens. For example, Abika.comadvertises on its website that it can provide cell phone records. Abika.com mustobtain these records from Canadian cell phone companies.
Affidavit of Philippa Lawson, sworn January 18, 2006, para. 11,  Exhibits F& H
55. In addition, the Commissioner held that the location of Abika.com was a determiningfactor in deciding whether or not she had jurisdiction to investigate the Complaint. Yet,the Court noted in SOCAN that no particular factor is determinative in the real andsubstantial connection test, rather, all relevant facts should be cons  http://www.nuokui.com/pdf/yPgHOdypfvnI.html  idered. Whether or nota real and substantial connection exists turns on the facts of each case. 
Society of Composers, Authors and Music Publishers of Canada v. Canadian Assn. of InternetProviders, supra at para. 61
56. In Muscutt, the court suggested that the Supreme Court decisions relating to the real andsubstantial connection point to the conclusion that the real and substantial connection test 
Page 19must be flexible enough to accommodate instances where the connection will be foundwith either the defendant, the subject matter of the action, or with the damages sufferedby the plaintiff. 
Muscutt v. Courcelles, supra at para. 56.
57. Further, in SOCAN, the Court rejected the idea that for a communication to occur inCanada it must originate from a server located in Canada on which content has beenposted. As such, the Court has confirmed that a content server in California is not a bar tojurisdiction where there is otherwise a real and substantial connection to Canada.
Society of Composers, Authors and Music Publishers of Canada v. Canadian Assn. of InternetProviders, supra at para. 44
58. The location of the host server is not conclusive in a situation where a significantproportion of the target audience is located in Canada. 
Society of Composers, Authors and Music Publishers of Canada v. Canadian Assn. of InternetProviders, supra at para. 59
59. The Supreme Court has also found that where Canada was the country of reception forinformation transmitted via the Internet, that may be a sufficient connecting factor for aCanadian court to assume jurisdiction over the matter.
Canada (Human Rights Commission) v. Canadian Liberty Net, [1998] 1 S.C.R. 626 
60. The Commissioner appears to have concluded that Abika.comâ€™s physical presence in theUS colours all features of its dealings with Canadians as â€œextra-territorialâ€�.  In Libman v.the Queen, the   http://www.nuokui.com/pdf/yPgHOdypfvnI.html  Supreme Court held that Canadian courts may assume jurisdiction overlegal matters arising in consequence of a cross-border financial transaction where Canadais the country of transmission.  The Court took the approach that certain extra-territorialtransactions occur â€œboth here and thereâ€�.
Libman v. The Queen, [1985] 2 S.C.R. 178
61. The Court also found in SOCAN that a telecommunication from a foreign state to Canada,or a telecommunication from Canada to a foreign state, is also â€œboth here and thereâ€�.  As 
Page 20such, the point of receipt of a transmission is no less significant a connecting factor thanthe point of origin. 
Society of Composers, Authors and Music Publishers of Canada v. Canadian Assn. of InternetProviders, supra at para. 59
62. The Decision states:
Abika.com has not responded to our request for the names of its Canadian-basedsources. As such we have no means of identifying, let alone investigating thosewho would represent a Canadian presence for this organization and further, haveno ability to compel an American organization to respond.
The location of Abika.com, while a factor to consider in the real and substantialconnection test, is not determinative of jurisdiction under PIPEDA. The application of thereal and substantial connection test does not require that Abika.com be present in Canada.It is sufficient that Abika.com is targeting Canada and Canadians.
Affidavit of Philippa Lawson, sworn January 18, 2006, Exhibit V, page 3, para. 2 
63. Had the Commissioner followed this correct approach, she would have found that she didnot need the names of Canadian-based sources to complete her investigation ofAbika.com.64. The Commissioner appears to have considered her inability to compel a company with nophysical presence in Canada to comply with Canadian law as a factor pointing to a lackof jurisdiction to investigate the companyâ€™s practi  http://www.nuokui.com/pdf/yPgHOdypfvnI.html  ces. However, whether or not theCommissioner can compel Abika.com to comply with her investigation is not a factor tobe considered in determining real and substantial connections between Canada and theComplaint. The difficulties presented in getting Abika.com to comply with theinvestigation are not indicators of lack of jurisdiction, but rather go toward enforcement. 
Page 21(3) Did the Commissioner err in her factual findings with respect to real and substantialconnections between Canada and the complaint?(a) Standard of review65. Errors of fact are reviewable if the findings are made in a perverse or capricious manneror made without regard to the material before the decision-maker.  
Federal Courts Act, R.S.C. 1985, c. F-7, at subsection 18.1(4)(d)
(b) Errors of fact66. In her Decision, the Commissioner states:
â€¦We cannot proceed with your complaint as we lack jurisdiction to compel U.S.organizations to produce the evidence necessary for us to conduct theinvestigation.
Affidavit of Philippa Lawson, sworn January 18, 2006, Exhibit V, page 4, para. 6
67. While the cooperation of Abika.com with the investigation would have been helpful, theApplicant submits that the Commissioner had sufficient evidence before her to find realand substantial connections between the Complaint and Canada and to conduct aninvestigation. 68. Had the Commissioner taken into consideration the aforementioned connecting factors,she would have found that sufficient connections exist to assume jurisdiction over thematter. By failing to properly consider all the factors that clearly connect the Complaintto Canada, the Commissioner made numerous factual errors. The Applicant submits thatthe accumulation of these errors led to a Decision that was perverse and capricious andmade without regard to the material the Commissioner had before her.  
Page 22B.  INVESTIGATORY POWERS(1) In re  http://www.nuokui.com/pdf/yPgHOdypfvnI.html  aching her conclusion to decline to investigate the Complaint, did theCommissioner correctly interpret her powers under PIPEDA? 69. As a statutory body, the OPCC is restricted to the powers granted by legislation, eitherexpressly or impliedly.
R. v. 974649 Ontario Inc., [2001] 3 S.C.R. 575 at para. 26
(a) Statutory powers70. Section 12 of PIPEDA sets out the Commissionerâ€™s powers of investigation:
12. (1) The Commissioner shall conduct an investigation in respect of a complaint and,for that purpose, may(a) summon and enforce the appearance of persons before the Commissioner andcompel them to give oral or written evidence on oath and to produce any recordsand things that the Commissioner considers necessary to investigate thecomplaint, in the same manner and to the same extent as a superior court ofrecord;(b) administer oaths;(c) receive and accept any evidence and other information, whether on oath, byaffidavit or otherwise, that the Commissioner sees fit, whether or not it is orwould be admissible in a court of law;(d) at any reasonable time, enter any premises, other than a dwelling-house,occupied by an organization on satisfying any security requirements of theorganization relating to the premises;(e) converse in private with any person in any premises entered under paragraph(d) and otherwise carry out in those premises any inquiries that theCommissioner sees fit; and(f) examine or obtain copies of or extracts from records found in any premisesentered under paragraph (d) that contain any matter relevant to the investigation.12. (1) Le commissaire procï¿½de ï¿½ lâ€™examen de toute plainte et, ï¿½ cette fin, a le pouvoir :a) dâ€™assigner et de contraindre des tï¿½moins ï¿½ comparaï¿½tre devant lui, ï¿½ dï¿½poserverbalement ou par ï¿½crit sous la foi du serment et ï¿½ produire les documents oupiï¿½ces quâ€™il juge nï¿½cessaires pour examiner la plainte dont il est saisi, de la mï¿½mefaï¿½on et dans la mï¿½me mesur  http://www.nuokui.com/pdf/yPgHOdypfvnI.html  e quâ€™une cour supï¿½rieure dâ€™archives;b) de faire prï¿½ter serment;c) de recevoir les ï¿½lï¿½ments de preuve ou les renseignements â€” fournisnotamment par dï¿½claration verbale ou ï¿½crite sous serment â€” quâ€™il estimeindiquï¿½s, indï¿½pendamment de leur admissibilitï¿½ devant les tribunaux;d) de visiter, ï¿½ toute heure convenable, tout local â€” autre quâ€™une maisondâ€™habitation â€” occupï¿½ par lâ€™organisation, ï¿½ condition de satisfaire aux normes desï¿½curitï¿½ ï¿½tablies par elle pour ce local; 
Page 23e) de sâ€™entretenir en privï¿½ avec toute personne se trouvant dans le local visï¿½ ï¿½lâ€™alinï¿½a d) et dâ€™y mener les enquï¿½tes quâ€™il estime nï¿½cessaires;f) dâ€™examiner ou de se faire remettre des copies ou des extraits des documentscontenant des ï¿½lï¿½ments utiles ï¿½ lâ€™examen de la plainte et trouvï¿½s dans le localvisï¿½ ï¿½ lâ€™alinï¿½a d).
Personal Information Protection and Electronic Documents Act, S.C. 2000, c. 5, s. 12
71. PIPEDA does not place any other restrictions on the Commissionerâ€™s powers ofinvestigation nor is the Commissioner subject to any other legislation that would placerestrictions on her powers.72. This Court has indicated that it favours a broad interpretation of the powers set out insubsection 12(1) of PIPEDA, noting that the Commissioner is â€œgiven extraordinarypowers to allow her to effectively conduct investigations.â€� 
Blood Tribe Department of Health v. Canada (Privacy Commissioner) supra, at para. 56
73. The purpose of section 12 of PIPEDA is to equip the Commissioner with all thenecessary tools to independently investigate a complaint and to prepare a report on herfindings and recommendations. 
Blood Tribe Department of Health v. Canada (Privacy Commissioner), supra at para. 21
74. If Parliament intended to restrict the Commissionerâ€™s investigative powers it would nothave used such broad language in subsection 12(1)(c) allowing that â€œthe Commissionermay receive and accept any evidence and   http://www.nuokui.com/pdf/yPgHOdypfvnI.html  other information whether or not it is or wouldbe admissible in a court of lawâ€�.
Blood Tribe Department of Health v. Canada (Privacy Commissioner), supra at para. 52
(b) Implied powers 75. In addition to the powers set out in section 12 of PIPEDA, the Commissioner is vestedwith implied powers that she can draw upon to achieve the purposes of PIPEDA.76. The test for determining whether implied powers exist requires a determination ofwhether the implied powers are â€œrequired as a matter of practical necessity for the court 
Page 24or tribunal to accomplish its purpose.â€� Powers may be implied even where they are notabsolutely necessary for the court or tribunal to realize the objects of its statute, but theymust be necessary to effectively and efficiently carry out the purpose of the statute.
R. v. 974649 Ontario Inc., supra at para. 71
77. In Canada (Attorney General) v. Canada (Information Commissioner), this court had theoccasion to apply this test in the context of examining the scope of the InformationCommissionerâ€™s investigatory powers. In that case, the court considered whether thepower of the Information Commissioner to photocopy documents subject to a subpoenawas within the scope of his investigatory powers. In coming to its conclusion, the courtconsidered the â€œefficiency and the benefitsâ€� that would derive from allowing documentsto be photocopied. The court ultimately found that the power to photocopy documents isrequired as a matter of practical necessity for the accomplishment of the Commissionerâ€™sresponsibilities under the Act. 
Canada (Attorney General) v. Canada (Information Commissioner), 2004 FC 431, at para. 280,reversed on other grounds, [2004] F.C.J. No. 524 (QL).
(c) Commissionerâ€™s assessment of her investigative powers78. The Commissioner, when faced with the Complaint, improperly assessed herinvestigative powers in several ways. 79. First, M  http://www.nuokui.com/pdf/yPgHOdypfvnI.html  s. Krzymien, Senior Investigator at the OPCC, informed the Applicant in a phoneconversation that her office could not order Abika.com searches on individuals withouttheir consent. In fact, the Commissioner is subject to no law that would have required herto obtain the consent of a subject of an Abika.com search. By adopting this approach, theCommissioner overly narrowly interpreted the scope of her investigative powers.80. The powers of the Commissioner as set out in section 12 of PIPEDA are broad enough toinclude the Commissioner procuring the services of Abika.com to perform a search on anindividual without their consent. This is a matter of ordinary business for Abika.com whois willing to perform such a service as long as the requisite fee is paid.  
Page 2581. Even if the power to procure the services of Abika.com to perform searches onindividuals is not specifically enumerated in section 12 of PIPEDA, this power can beimplied as it is a matter of practical necessity for the Commissioner to properlyinvestigate Abika.com in fulfillment of her obligations under PIPEDA and as a matter offulfilling the purposes of PIPEDA. 82. Parliamentâ€™s purposes in enacting PIPEDA are set out in section 3:
3. The purpose of this Part is to establish, in an era in which technologyincreasingly facilitates the circulation and exchange of information, rules togovern the collection, use and disclosure of personal information in a manner thatrecognizes the right of privacy of individuals with respect to their personalinformation and the need of organizations to collect, use or disclose personalinformation for purposes that a reasonable person would consider appropriate inthe circumstances.3. La prï¿½sente partie a pour objet de fixer, dans une ï¿½re oï¿½ la technologie facilite de plusen plus la circulation et lâ€™ï¿½change de renseignements, des rï¿½gles rï¿½gissant la collecte,lâ€™utilisation et la communication de   http://www.nuokui.com/pdf/yPgHOdypfvnI.html  renseignements personnels dâ€™une maniï¿½re qui tientcompte du droit des individus ï¿½ la vie privï¿½e ï¿½ lâ€™ï¿½gard des renseignements personnels quiles concernent et du besoin des organisations de recueillir, dâ€™utiliser ou de communiquerdes renseignements personnels ï¿½ des fins quâ€™une personne raisonnable estimeraitacceptables dans les circonstances.
Personal Information Protection and Electronic Documents Act, S.C. 2000, c. 5, s. 3
83. In the absence of cooperation from Abika.com, the Commissioner could have orderedsearches on Canadian subjects. Doing so would have offered the Commissioner evidenceof Abika.comâ€™s violations of Canadiansâ€™ privacy rights. Such searches could also haveled the Commissioner to Canadian sources that Abika.com was using to gatherinformation about Canadians.  84. Second, in the Decision, the Commissioner states: â€œIn order to investigate Abika.combased in Cheyenne, Wyoming, our Office must have the requisite legislative authority toexercise our powers outside Canada.â€�85. Nothing in PIPEDA restricts the Commissionerâ€™s powers of investigation toorganizations with a Canadian address nor did the Commissioner need to exercise herpowers outside of Canada to conduct an investigation of Abika.com. She could haveinvestigated Abika.com using the information provided on Abika.comâ€™s website, using 
Page 26the information supplied to her by the Applicant, by ordering searches of individuals inCanada from Abika.com, and by looking into Canadian sources that Abika.com wouldneed to use to provide Canadian search results. 86. Finally, the Commissioner determined that she could not investigate Abika.com becauseâ€œâ€¦we have no ability to compel an American organization to respondâ€�.87. The Applicant submits that the Commissioner failed to assess her powers properly infinding that she had no means of compelling an American organization to respond to herrequests to comply with her invest  http://www.nuokui.com/pdf/yPgHOdypfvnI.html  igation. The Commissioner could have sought an orderfrom the Federal Court to compel Abika.com to comply with the investigation and thentried to have that order recognized in the United States. Alternatively, the Commissionercould have partnered with American law enforcement agencies to aid in her investigation.(2) Did the Commissioner improperly refuse to exercise her jurisdiction to investigate theComplaint?88. Subsection 12(1) of PIPEDA states that the Commissioner â€œshall conduct aninvestigation in respect of a complaintâ€� (emphasis added). PIPEDA does not grant theCommissioner discretion to decline to investigate a complaint. In the case of theComplaint, the Commissioner had a clear obligation to investigate the matter.89. Section 16 of PIPEDA describes the remedies available to an individual whose privacyrights have been violated. It states:
16. The Court may, in addition to any other remedies it may give,(a) order an organization to correct its practices in order to comply withsections 5 to 10;(b) order an organization to publish a notice of any action taken orproposed to be taken to correct its practices, whether or not ordered tocorrect them under paragraph (a); and(c) award damages to the complainant, including damages for anyhumiliation that the complainant has suffered.16. La Cour peut, en sus de toute autre rï¿½paration quâ€™elle accorde :a) ordonner ï¿½ lâ€™organisation de revoir ses pratiques de faï¿½on ï¿½ se conformer auxarticles 5 ï¿½ 10;b) lui ordonner de publier un avis ï¿½nonï¿½ant les mesures prises ou envisagï¿½es pourcorriger ses pratiques, que ces derniï¿½res aient ou non fait lâ€™objet dâ€™uneordonnance visï¿½e ï¿½ lâ€™alinï¿½a a); 
Page 27c) accorder au plaignant des dommages-intï¿½rï¿½ts, notamment en rï¿½paration delâ€™humiliation subie.
Personal Information Protection and Electronic Documents Act, S.C. 2000, c. 5, s. 16.
90. However, a complainant can only seek such redress where th  http://www.nuokui.com/pdf/yPgHOdypfvnI.html  e individual has lodged acomplaint with the Commissioner and received a finding. The Commissionerâ€™s refusal toinvestigate the Complaint and issue a finding in this case will set a precedent thatseriously limits the level of privacy protection Canadians can expect under PIPEDA. 91. In this instance, the Commissionerâ€™s refusal to investigate the Complaint left theApplicant with no means of enforcing her privacy rights. Without a finding from theCommissioner, the Applicant is denied the opportunity to apply to Federal Court for abinding order and is robbed of her right to seek any of the remedies that should beavailable to all persons who have suffered a breach of their privacy rights under PIPEDA. 92. Real and substantial connections between Canada and the Complaint gave theCommissioner jurisdiction over the Complaint. Yet, in the absence of any legislativerestrictions on her investigative powers and despite Parliamentâ€™s intent to give theCommissioner broad investigative powers and this Courtâ€™s findings that theCommissionerâ€™s powers be given a liberal interpretation, the Commissioner chose to setartificial limits on her ability to investigate the Complaint. Her decision not to investigatethe Complaint constitutes a refusal to exercise her jurisdiction. As a result of her refusal,the Commissioner not only deprived the Applicant of her remedy under PIPEDA, sheultimately narrowed the scope of privacy protection for all Canadians.  
Page 28PART IV â€“ ORDER SOUGHT 93. The applicant requests the costs of the Application and such further and other relief asthis Honourable Court may find just and equitable in the circumstances.94. The applicant further requests the following:1. An order quashing or setting aside the Commissionerâ€™s decision that she lackedjurisdiction to investigate the complaint, and referring the decision back to theCommissioner for reconsideration in accordance with such direct  http://www.nuokui.com/pdf/yPgHOdypfvnI.html  ions as this HonourableCourt may find appropriate; and 2. An order that the Commissioner has jurisdiction to investigate the complaint.3. In the alternative, the applicant requests an order in the nature of mandamus, requiringthe Commissioner to:(a) investigate the complaint in accordance with subsection 12(1) of PIPEDA; and (b) make a finding based on the results of her investigation.PART V â€“ AUTHORITIESREGULATIONS AND STATUTESPersonal Information Protection and Electronic Documents Act, S.C. 2000, c. 5.Federal Courts Act, R.S.C. 1985, c. F-7.CASES AND SECONDARY AUTHORITIESMurdoch v. Canada (Royal Mounted Police) 2005 FC 420, [2005] F.C.J. No. 522.Blood Tribe (Department of Health) v. Canada (Privacy Commissioner) 2005 FC 328, [2005]F.C.J. No. 406 (QL).Rowat v. Canada (Information Commissioner) [2000] F.C.J. No. 832 (QL) (F.C.T.D.).Canada (Attorney General) v. Canada (Information Commissioner), [2000] F.C.J. No. 177 (QL).
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